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Part I: The Tanakh in Historical Context

relationship between Torah Shebikhtay and Torg}, Shebe’

translated as “Written Law” and “Oral Law” I begip, by

assumptions we bear when we speak about law today,

Common Law vs..Statutory Law
What do we mean when we use the word “law”?

Consider the following common usages of the wo,q law. «
" ith the law,” “the letter of the law” Uphoj
the law,” “comply wi ) Passalyyre 4

5 . A0
the law” These statements share a basic assumption; the “law,” aingy

tion is a written formulation and is found in a law code. Howem Quey
intuitive notion that by “law” we mean written law found j ,
. itself a relative newcomer in the history of legal thought, g,
a time, the norms of society were not written. There were n des T,
is the story of the evolution of the word “law” and how it came ¢ taks
on the modern meaning of law written in a law code. Mora Pro follnd]e
this is the story of how our modern use of the term “law /

| “has pyt,
of touch with the way law worked in the time of the Tanakh

When most people today think of the word “law”

Ce upon

S ()Ut

tion, is contained in a codified text. Only what is written in the code jg
the law. The law code supersedes all other sources of normg that pre.
ceded the formulation of the code. No other sources of authority have
validity other than the code itself. Therefore, the courts muyst Pay great
attention to the wording of the text and cite the text in their decisions
Where the code lacks explicit legislation, judges must adjudicate with
the code as their primary guide. For many of us today this statutory
approach to law is intuitive and even unremarkable. Yet as recently as
the early nineteenth century the vast majority of Germans, Englishmen,
and Americans thought about law in very different terms. The prevailing
view for them was a common-law approach to jurisprudence.

For common-law theorists, the law is not found in a written code
which serves as the judges’ point of reference and which delimits what
they may decide. Instead, a judge arrives at a judgment based on the
mores and spirit of the community and its customs. Norms develop
gradually through the distillation and continual restatement of legal doc
trine through the decisions of courts. When a judge decides a particular
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judges addre

. SS

, ccumstances by reworking old norms, decisions flew needs and
)

the common law attached great importance to th
of the past) the key was not the unchanging identity of ;

but a steady continuity with the past. 705 Sgmch

By the end of the nineteenth century, legal codes were bein

drafted Jcross the Western world, from Germany to America. The statf
tory approach had won the day. But why? What was it that led sensi-
Lilities about jurisprudence to shift so dramatically in the second half
of the nineteenth century from a common-law approach to a statutory

proach? Why do we think of law as statutory law today?

thinking flourishes in homogeneous communi-
nes are nourished and

/// tre-P r0J et ¢ Law
park, 4 o Commorn
3- J Ohn JOSeP: in M,ichael Lobban’ss { 991)’ 22021
21, 25/ Cltezo xfol'd' Clarendon Press
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Part I: The Tanakh in Historical Context

city-states were in a process of state formation and develoPing Mo,

formal political systems. N
Today, we are citizens of large, polyglot political entity

removed from the spirit that animated common-law Jurisprudep, ceip

the pre-modern period. But to appreciate t%le vitality of the COmmg,,
law system within a local, homogeneous env}ronment, We need ook,
further than our own homes and the dynamics of the nuclear family, 5,
home we certainly do set the bar high in terms of expected behavior, but

)

we do not typically run the house on the basis of “laws.” Childrep may
be reminded not to jump or eat on the couch - but there are ng “laws
of the couch” posted on the side of the refrigerator. At home, Proper
behavior and attitudes are modeled by parents and neighbors, Cues
suggesting how a child should behave, think, and feel are a]] interwyo.
ven in and inculcated through the gestalt of the environment Created
by the home and its surroundings. Here parental discipline is exercised
in a fluid and changing manner. Parents may address a child’s misdeed
one way on one day and in an entirely different way with another chilg
at a different time. The broad set of goals and ideals remains the same -
but their implementation and expression are in a constant state of flux,
This is a good model for understanding the dynamics of law

in much of the pre-modern world. Villages were small and homoge-
neous. Families typically had lived in the same village for generations
and could assume that continuity for the future. Village members
shared a common language, religion, and heritage, common enemies,
and common economic opportunities. There was no need for societal
norms to be legislated by a formal body, let alone written. What was
expected of a person in attitude and behavior was part of the warp
and woof of day-to-day life, much as i< the case with family life for us
today. When a member of the village violated those norms the elders

convened and decided the appropriate remedy. There were no “jurists’
as a professional guild. Village elders possessed the wisdom of the ages
and determined on an ad hoc basis the best redress for the situationat
hand. When the continuity and homogeneity of small community aré
torn asunder, however, the Statutory approach to jurisprudence serves

to bridge the chasm that Separates the behavioral and attitudinal differ
ences of constituent citizens.

€3, for
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Introduction

The Prophet of San Nicandro

To mark-the-coming of Rosh Hashanah and the start om\_, o

Jewish New Year, in September 1947 Time magazine carried the
curious story of an unusual conversion to the Jewish faith that
had taken place in a remote part of southern Italy. The story had
begun some twenty years earlier in the town of San Nicandro
Garganico in Apulia, when Donato Manduzio, a ‘dark-eyed,
sallow’ veteran of the First World War, decided to abandon the
Catholic faith to become instead a self-proclaimed Jew. He was
soon joined by others, all of them very poor, and within a
few years the community of would-be converts numbered some
eighty people. Somehow they managed to make contact with the
Chief Rabbi in Rome, but he was reluctant ‘to take the unusual
group into the community until he had heard more about them.

‘Despite their repeated requests it was not until after the Second

World War that the rabbinical authorities in Rome agreed to
consider their case and finally consented to their formal conver-
sion. The report ended with a question. Now that the converts
had completed their ‘arduous journey as far as circumcision 1s
concerned, what next? They were now Jews, but how were they
to live as Jews in a rural Italian town where there were no other
Jews, no rabbi and no synagogue?’

The answer came two years later when the majority of the San
Nicandro converts left Italy to emigrate to the recently founded

P,
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THE JEWS OF SAN NICANDRO

State of Israel. The founder of the community Donato Manduzio,
was not among them, having died two months before Israel was
officially proclaimed. Some of the older members of the commu-
nity, including Manduzio’s widow Emanuela, chose 10 stay in

San Nicandro, where there 18 still a small communit).f of families
who practise the Jewish 6ith. Of those who emigrated, the

majority stayed in Israel where they and their descendants

remain to the present-day.
Nicandro has attracted much

years. It is not only unusual;

he only case of collective conversion to
Collective religious conver-

in the contemporary world,

of course, as is witnessed by the remarkable following that the

Pentecostal Churches continue to attract in different parts of the
Americas, Europe and Africa.” But, unlike the evangelical faiths,

Judaism does not seek to proselytize. Potential converts are

proverbially turned away up to seven times and while individual

conversions to the Jewish religion are quite common, collective
conversions are not. Even if the numbers involved in the

San Nicandro case were never very large, there are no other
examples in recent times of the conversion of a whole commu-

nity. Dr Arnaldo Ascarelli, the surgeon who performed the ritual
circumcisions on the male converts in San Nicandro in August
1946, later commented that although he had been involved in
many cases of individuals converting to Judaism, nothing similar
to the collective conversion of Manduzio’s followers had occurred
since biblical times.

No less curious is the timing. The small group of poor families
in San Nicandro who decided to adopt the Jewish faith in the
1930s did so at precisely the moment when Jews throughout
E1.1rope were being targeted for persecution. Indeed, the San
Nlcand.reii faced that persecution head on after 1938, when
Mussolinis regime introduced the Racial Laws that excluded
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It seems-that Manduzio first came to hear that there were other
Jews in Italy from one of the many travelling pedlars who visited
San Nicandro. But once he knew of their existence he was eager
to contact these Jews without delay. He wanted to communicate
the special mission that had been entrusted to him, but he also

needed to seek recognition of his own position as leader and
negotiate the community’s admission into the wider community

of the Children of Israel. This, however, was no easy task. The
would-be converts knew nothing about the Jews they wanted

to reach and they had no intermediaries to help them. In this
respect, at least, their situation was different from that of the

neighbouring evangelical Protestants who were autonomous,
independent of any ecclesiastical community. Manduzio and his
followers, by contrast, not only had to negotiate a place within a
well-established hierarchy but they also had to deal with people
whose backgrounds were totally different from their own.
Indeed, in many respects the social and cultural gap between
Manduzios world and that of the Jewish leaders with whom he
tried to communicate was even greater than the geographical
distances separating San Nicandro from Rome. But geography
was also a problem since, although land-bound, the Gargano was
virtually an island. The principal roads were deeply rutted cart
tracks that during the winter months were often impassable. Al
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JEWISH ENCOUNTERS

tion as an event of epic proportions. Mussolini’s regime loudly
boasted that with the construction of the new electric railway
line from Foggia to Peschici in the north-east of the promontory
Fascism had finally brought modernity to the Gargano.! To judge
by the enthusiastic references made to it by Manduzio and his
companions, that view was widely shared. By finally putting San
Nicandro on the map and for the first time making it accessible
to outsiders, the new railway would have its own important part
to play in Manduzio’s story. Although nearly all of those who over
the next decade made their way to visit the would-be converts
complained of the discomforts of the long, tiring and difficult
journey, without the railway it is unlikely that Manduzios story
could have reached the outside world.

In any case, the first attempts to make contact with that outside
world coincided with the arrival of the new railway line. In
August 1931, Manduzio sent the first messages to contact others
Jews, addressed simply to the ‘Head of the Jewish Community in
Genoa, Naples and Turin. The messages were plain postcards
with little more than the names of the would-be converts and an
address scrawled on the back. But they did receive 2 reply. It came
trom Turin and advised the senders to contact the General Office

In Rome. They did so immediately, but despite writing mOIc

Manduzio wrote again, Like the previous letters,
Addressed simply to ‘His Excellency the Commen
]e.WiSh Community in Rome. Manduzio beg
himself his insistence, but explained that a

datore of the
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