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<onal mistake acceptable, and if the jump saves much time and eff

jumping to conclusions is risky when the situation is unfamiliar, the sta(l):et
are high, and there is no time to collect more information. These are th:
crcumstances in which intuitive errors are probable, which may be pre-

vented by a deliberate intervention of System 2.

NEGLECT OF AMBIGUITY AND SUPPRESSION OF DOUBT

ANN

AISC | Teemk || (21314

What do the three exhibits in figure 6 have in common? The answer is that

llare ambiguous. You almost certainly read the display ont
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14, but the middle items in both displays

‘ 3
and the one on the right as 12 1
are identical. You could just as well have read them as A 1?) Corl12B1i4, but
u did not. Why not? The same shape is read as a letter in a context of Jet.
' . numbers. The entire context helps de.

ters and as a number in a context of . .
lement. The shape is ambiguous, by

termine the interpretation of each € .
you jump to a conclusion 2bout its identity and do not become aware of the

ambiguity that was resolved. |
As for Ann, you probably imagine€
walking toward a building with tellers an

interpretation is not the only possible one; S
earlier sentence had been “They were floating gently down the river,” yoy

would have imagined an altogether different scene. When you have just
been thinking of a river, the word bark is not associated with money. In the
absence of an explicit context, System 1 generated a likely context on its
own. We know that it is System 1 because you were not aware of the choice
or of the possibility of another interpretation. Unless you have been ca-
noeing recently, you probably spend more time going to banks than float-
ing on rivers, and you resolved the ambiguity accordingly. When uncertain,
System 1 bets on an answer, and the bets are guided by experience. The
rules of the betting are intelligent: recent events and the current context
have the most weight in determining an interpretation. When no recent
event comes to mind, more distant memories govern. Among your earliest
and most memorable experiences was singing your ABCs; you did not

sing your A13Cs.
The most important aspect of both examples is that a definite choice

was made, but you did not know it. Only one interpretation came to

mind, and you were never aware of the ambiguity. System 1 does not keep
track of alternatives that it rejects, or even of the fact that there were alter-

natives. Conscious doubt is not in the repertoire of System 1; it requires
maintaining incompatible interpretations in mind at the same time,
which demands mental effort. Uncertainty and doubt are the domain of

System 2.

d a woman with money on her mind

the sentence is ambiguous. If ap

A BIAS TO BELIEVE AND CONFIRM

' The psychologist Daniel Gilbert, widely known as the author of Stumbling
/ on Happiness, once wrote an essay, titled “How Mental Systems Believe,” in
which he developed a theory of believing and unbelieving that he traced to
4 the seventeenth-century philosopher Baruch Spinoza. Gilbert proposed



Gilbert sees unbelieving as an operation of System 2, and he reported an

elegant experiment to make his point. The participants saw nonsensical as-

. « . . 2
sertions, such as “a dinca is a flame,” followed after a few seconds by a single

word, “true” or “false” They were later tested for their memory of which
sentences had been labeled “true” In one condition of the experiment sub-

jects were required to hold digits in memory during the task. The disrup-
tion of System 2 had a selective effect: it made it difficult for people to
“unbelieve” false sentences. In a later test of memory, the depleted partici-

pants ended up thinking that many of the false sentences were true. The
moral is significant: when System 2 is otherwise engaged, we will believe
almost anything. System 1 is gullible and biased to believe, System 2 is in
charge of doubting and unbelieving, but System 2 is sometimes busy, and
often lazy. Indeed, there is evidence that people are more likely to be influ-
enced by empty persuasive messages, such as commercials, when they are
tired and depleted.

The operations of associative memory contribute to a general confirma-
tion bias. When asked, “Is Sam friendly?” different instances of Samss be-
havior will come to mind than would if you had been asked “Is Sam
unfriendly?” A deliberate search for confirming eviden.ce, known as posi-
tive test strategy, is also how System 2 tests 2 hypothesis. Contrary to the

rules of philosophers of science, who advise testing hypotheses by tryi1.1g to
cefute them, people (and scientists, quite often) seek data that are likely
to be compatible with the beliefs they currently hold.. The confirmatory
m 1 favors uncritical acceptance of suggestions and exaggera-
d of extreme and improbable events. If you are asked
bout the robability of a tsunami hitting California within the next thirty
e .oes that come to your mind are likely to be images of tsuna-
¥ th(‘:hlmmganner Gilbert proposed for nonsense statements such as
tler;isth Zat candy.” You will be prone to overestimate the probability of a

bias of Syste
tion of the likelihoo

year
mis,
“whi
disaster.
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OHERENCE (HALO EFFECT)

ident’s politics, you probably like his voice and his appeay.

to like (or dislike) everything about a person—
hserved—is known as the halo effect. The

name for a common bias that plays a large role in shaping our view of people
and situations. It 1s one of the ways the representation of the world that

System 1 generates 18 simpler and more coherent than the real thing.

You meet a woman named Joan at a party and find her personable and
easy to talk to. Now her name comes up s someone who could be asked to
contribute to a charity. What do you know about Joan’s generosity? The cor-
rect answer is that you know virtually nothing, because there is little reason
to believe that people who are agreeable in social situations are also gen-
erous contributors to charities. But you like Joan and you will retrieve the
feeling of liking her when you think of her. You also like generosity and
generous people. By association, you are¢ now predisposed to believe that

Joan is generous. And now that you believe she is generous, you probably
like Joan even better than you did earlier, because you have added gener-

osity to her pleasant attributes.
Real evidence of generosity is missing in the story of Joan, and the gap

is filled by a guess that fits one’s emotional response to her. In other situa-
tions, evidence accumulates gradually and the interpretation is shaped by
the emotion attached to the first impression. In an enduring classic of psy-
chology, Solomon Asch presented descriptions of two people and asked for
comments on their personality. What do you think of Alan and Ben?

Alan: intelligent—industrious—impulsive—critical—stubborn—envious
Ben: envious—stubborn—critical—impulsive—industrious—intelligent

It you are like most of us, you viewed Alan much more favorably than Ben.
The initial traits in the list change the very meaning of the traits that appear
later. The stubbornness of an intelligent person is seen as likely to be justi-
fied and may actually evoke respect, but intelligence in an envious and stub-
born person makes him more dangerous. The halo effect is also an example
of suppressed ambiguity: like the word bank, the adjective stubborn is am-

bi ' - .
C:E::;S e will b Interpreted in a way that makes it coherent with the



C
und most of them thought it was impossible ribe the same person,

The sequence in which we observe characteristics of ~
determined by chance. S By
' | - vequence matters, however, because the halo effect
increases the weight of first impressions, sometimes to the point that sub

. o se-
quent information is mostly wasted. Early in my career as a professor, |

graded students’ essay exams in the conventional way. I would pick up one
test booklet at a time and read all that student’s essays in immediate succes-

sion, grading them as I went. I would then compute the total and go on to
the next student. I eventually noticed that my evaluations of the essays in
each booklet were strikingly homogeneous. I began to suspect that my
grading exhibited a halo eftect, and that the first question I scored had a
disproportionate eftect on the overall grade. The mechanism was simple: if

[ had given a high score to the first essay, I gave the student the benefit of
the doubt whenever I encountered a vague or ambiguous statement later
on. This seemed reasonable. Surely a student who had done so well on the
first essay would not make a foolish mistake in the second one! But there
was a serious problem with my way of doing things. If a student had written
two essays, one strong and one weak, I would end up with different final
grades depending on which essay I read first. I had told the students
that the two essays had equal weight, but that was not true: the first one had
a much greater impact on the final grade than the second. This was un-
acceptable.

I adopted a new procedure. Instead of reading the booklets in sequence,
[ read and scored all the students’ answers to the first question, then went
made sure to write all the scores on the inside back
page of the booklet so that T would not be biased (even unconsciously)
when I read the second essay. Soon after switching to the new method, I
made a disconcerting observation: my confidence 1n my grading wz.is now
much lower than it had been. The reason was that I fre.quentl).r expenencefl
2 discomfort that was new to me. When I was disappointed with a StUdeI(litS
second essay and went to the back page of the booklet to enter a poor grade;

I occasionally discovered that I had given a top grade to the same student’s

first essay. I also oticed that I was tempted to reduce the discre.pancy by

changing the grade that | had not yet written down, an



84 |
. 11; mptation. My grades f,,

the essays of a single stu 3 frustrated.
ncertain and II |
IaCkI y COhel;i‘}::f;;; l:Vith and less confident 1n my grades than [ hyq
was no

' .« was a good sign, an indication thy;
been ear’e” b:jlt I r::a(;gsI:;Zfi;?a’h:?cszonsisteicy [ had enjoyed earlier wj;
the AW p ! oce ;:;d 1 feeling of cognitive €ase, and my System 2 was happy
Sp;m(‘)luse,l::g; the final grade. By allowing myself to be strongly influenceq
:;r t‘LZel )ﬁ,rst question in evaluating subsequent ones, [ spared myseltj the dis-
sonance of finding the same student doing very well on some questions and

badly on others. The uncomfortable inconsistency that was revealed whep
I swi);ched to the new procedure was real: it reflected both the inadequacy

of any single question as a measure of what the student knew and the unre-

iabili n grading.
hab’ll!llltz ;fonclzd(t)lfe Igadoptid to tame the halo effect Co.nforrTls lfo a general
principle: decorrelate error! To understand how this px:maple W.Ol:ks,
imagine that a large number of observers are shown glass )flrs .contalnfng
pennies and are challenged to estimate the number of pennies in each jar.
As James Surowiecki explained in his best-selling The Wisdom of Crowds,

this is the kind of task in which individuals do very poorly, but pools of in-
dividual judgments do remarkably well. Some individuals greatly overesti-
mate the true number, others underestimate it, but when many judgments

are averaged, the average tends to be quite accurate. The mechanism is
straightforward: all individuals look at the same jar, and all their judgments
have a common basis. On the other hand, the errors that individuals make

are independent of the errors made by others, and (in the absence of a sys-
tematic bias) they tend to average to zero. However, the magic of error re-
duction works well only when the observations are independent and their

errors uncorrelated. If the observers share a bias, the aggregation of judg-
ments will not reduce it. Allowing the observers to influence each other

effectively reduces the size of the sample, and with it the precision of the

group estimate.
To derive the most useful information from multiple sources of evi-

dence, you should always try to make these sources independent of each
other. This rule is part of good police procedure. When there are multiple
witnesses to an event, they are not allowed to discuss it before giving their
testimony. The goal is not only to prevent collusion by hostile witnesses, it
is also to prevent unbiased witnesses from influencing each other. Wit-
nesses who exchange their experiences will tend to make similar errors in



WHAT YOU SEE IS ALL THERE IS (WYSIATI)

One of my favorite memories of the early years of working with Amos is a

comedy routine he enjoyed performing. In a perfect impersonation of one of
the professors with whom he had studied philosophy as an undergraduate,
Amos would growl in Hebrew marked by a thick German accent: “You

must never torget the Primat of the Is” What exactly his teacher had meant
by that phrase never became clear to me (or to Amos, I believe), but Amos’s
jokes always made a point. He was reminded of the old phrase (and eventu-
ally I was too) whenever we encountered the remarkable asymmetry be-
tween the ways our mind treats information that is currently available and
information we do not have.

An essential design feature of the associative machine is that it rep-
resents only activated ideas. Information that is not retrieved (even un-
consciously) from memory might as well not exist. System 1 excels at

constructing the best possible story that incorporates ideas currently acti-
vated, but it does not (cannot) allow for information it does not have.

The measure of success for System 1 is the coherence of the story it man-

ages to create. The amount and quality of the data on which the story is
based are largely irrelevant. When information is scarce, which is a com-

mon occurrence, System 1 operates as a machine for jumping to conclu-
sions. Consider the following: “Will Mindik be a good leader? She is
intelligent and strong .. " An answer quickly came to your mind, and it was
yes. You picked the best answer based on the very limited information avail-

able, but you jumped the gun. What if the next two adjectives were corrupt
and cruel?
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Take note of what you did not do as you briefly thought of Mindik 5 A
You did not start by asking; “What wou,ld I need FO l:now before I
the quality of someones leadership?” System | o0t
the first adjective: intelligent is good, intelljge,,
is is the best story that can be constructed fro,
delivered it with great cognitive ease. The story
on comes in (such as Mindik is corrupt), by

discomfort. And there also remains ,

leader.
formed an opinion about
to work on its own from

and strong is very good. Th
two adjectives, and System |
will be revised if new informati
there is no waiting and no subjective

bias favoring the first impression. |
The combination of a coherence-seeking System 1 with a lazy System )

implies that System 2 will endorse many intuitive beliefs, which closely re.
flect the impressions generated by System 1. Of course, System 2 also is ca-

pable of a more systematic and careful approach to evidence, and of
following a list of boxes that must be checked before making a decision—

think of buying a home, when you deliberately seek information that yoy
don’t have. However, System 1 is expected to influence even the more care-

ful decisions. Its input never ceases.
Jumping to conclusions on the basis of limited evidence is so important

to an understanding of intuitive thinking, and comes up so often in this
book, that I will use a cumbersome abbreviation for it: WYSIATI, which

stands for what you see is all there is. System 1 1is radically insensitive to
both the quality and the quantity of the information that gives rise to im-

pressions and intuitions.
Amos, with two of his graduate students at Stanford, reported a study

that bears directly on WYSIATI, by observing the reaction of people who
are given one-sided evidence and know it. The participants were exposed to
legal scenarios such as the following:

On September 3, plaintift David Thornton, a forty-three-year-old union

field representative, was present in Thrifty Drug Store #168, performing a
routine union visit. Within ten minutes of his arrival, a store manager con-

Thornton indicated to the manager that he had always been allowed to
speak to employees on the floor for as much as ten minutes, as long as no



Mr. Thornton is suing Thrifty Drug for false arrest

[n addition to this background material, which al] participants read, differ-

ent groups were exposed to presentations by the lawyers for the two parties,
Naturally, the lawyer for the union organizer described the arrest as an in-
timidation attempt, while the lawyer for the store argued that having the
talk in the store was disruptive and that the manager was acting properly.
Some participants, like a jury, heard both sides. The lawyers added no use-
ful information that you could not infer from the background story.

The participants were fully aware of the setup, and those who heard only
one side could easily have generated the argument for the other side. Nev-
ertheless, the presentation of one-sided evidence had a very pronounced
effect on judgments. Furthermore, participants who saw one-sided evi-
dence were more confident of their judgments than those who saw both
sides. This is just what you would expect if the confidence that people expe-
rience is determined by the coherence of the story they manage to con-
struct from available information. It is the consistency of the information
that matters for a good story, not its completeness. Indeed, you will often
find that knowing little makes it easier to fit everything you know into a

coherent pattern. )
WYSIATI facilitates the achievement of coherence and of the cognitive

ease that causes us to accept a statement as true. It explains why. we can
think fast, and how we are able to make sense of partial information in a
complex world. Much of the time, the coherent .story we put toge.t}ller1 is
close enough to reality to support reasonable action. However, I will also

. voke WYSIATI to help explain a long and diverse list of biases of judg-
ment and choice, including the following among many others:

. Overconfidence: As the WYSIATI rule implies, neither. the. quantifi;y
nor the quality of the evidence counts for much in sub].ectlve cond-
dence. The confidence that . dividuals have in their beliefs depends

mostly on the quality of the story they can tell about Wha.t Fl?ey s;e;
even if they see little. We often fail to allow for the possibility tha

«, . o s . ___What
evidence that should be critical to our judgment is missing o
we see is all there is. Furthermore, our associative system ten

)
{ Y
g B
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ttle on a coherent pattern of activation and suppresses doubt apg
settle

ambiguity.

. nting the same informat;
DANI . Framing eflects: Different ways of presenting “h 10n
: otions. The statement that “the odds of sy;.

Nobel Ps often evoke different em : . R
work in vival one month after surgery arc 90%” is more rea . fg an the
model ¢ equivalent statement that “mortality Vilthm onc m(,),nt Ol surgery js
of our 1 10%.” Similarly, cold cuts described as “90% fat-free” are more attrac.
had a ¢ tive than when they are described as “10% fat” The equivalence of the
many alternative formulations is transparent, but an individual nor mally
and pol sees only one formulation, and what she sees is all there is.
togethe . Base-rate neglect: Recall Steve, the meek and tidy soul who is often
HLone believed to be a librarian. The personality description is salient and

i vivid, and although you surely know that there are more male farmers
Slow; | than male librarians, that statistical fact almost certainly did not come
tour € to your mind when you first considered the question. What you saw
that d

.. was all there was.
fuitiv
delib¢
poses SPEAKING OF JUMPING TO CONCLUSIONS
the
veals “She knows nothing about this person’s management skills. All she is going by is
s10n! the halo effect from a good presentation.”
“Let’s decorrelate errors by obtaining separate judgments on the issue before any
discussion. We will get more information from independent assessments.”

“They made that big decision on the basis of a good report from one consultant.
H WYSIATI—what you see is all there is. They did not seem to realize how ljttle

__— nel, information they had.”
on '
juc “They didn’t want more information that might spoll their story. WYSIATI.”
at
c?
Ci
fe




law, as T have here. Yet his notion of the chang;

Legal Discrepancy in the Torah within the
Thought of Rabbi Tzadok of Lublin

Here 1 suggest a new approach to the presence of contradicto

within the various legal passages of the Torah, based upon the ideas
presented earlier about the history of law in general and within the
ancient Near East in particular. Because my conclusions may seem radi-
cal to some, I would like to create a theological space for my analysis

by opening with remarks by a seminal rabbinic thinker, Rabbi Tzadok
HaKohen Rabinowitz of Lublin. In the following passage, Rabbi

Tzadok takes up the age-old question of the discrepancies found
between the version of the Decalogue found in Exodus 20 and that

found in Deuteronomy §:

.:\

ry law

The latter version of the Decalogue, that in the book of Deuter-
onomy, was said by Moses, on his own account. Nonetheless, it
is part of the Written Law. In addition to the mitzvot themselves
that Moses had already received at Sinai by the word of God, these
words as well [in the book of Deuteronomy |, which were saifi on
his own account, which are not prefaced with the statement, ‘An.d
God said,” these, too, are part of the Wri’:cFen L.aw. For 2.111 of his

li.e., Moses’s] are also a complete “torah,” just like thc? dialogues
of the patriarchs .nd other similar passages are considered part

£ the Written Law. But the material that begins, “And these are
. ” [i.e., the first verse of the book of Deuteronomy and

I that follows], material that was said on his
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own account, represents the root of the Ora] T

aw, the th;
the Sages of Israel say of their own account.® e thmgs thyg

For Rabbi Tzadok, the Torah contains material that is diyip, in or

. . o tigi
such as the mitzvot given to Moses at Sinai. The Torah, howeye, a%"l,
contains material that is human in origin. This is what he refers t a; “th:

dialogues of the patriarchs.” That is, the words spoken by the ayot (pat.
archs) that are preserved in the book of Genesis are actual, hypy,
utterances that the Torah chose to preserve. Their origin is human, ang
nonetheless they have the same status as God’s utterances at Sinaj ang
are on equal footing as part of the Written Law. Rabbi Tzadok applies
this same logic to everything found in Deuteronomy. When Deuter.
onomy opens with the statement, “These are the things that Moses
spoke,” Rabbi Tzadok takes that quite literally: God may have given
His imprimatur for the book of Deuteronomy, but its content origj-
nated with Moses, not God. As I pointed out earlier, numerous state-

ments throughout Deuteronomy - such as Deuteronomy 4:44-4s and
5:1 — support this understanding, and this is what led Abarbanel to the
same conclusion.” Nowhere in Deuteronomy do we find the typical
introduction to a mitzva found in the earlier books of the Torah, “And
God spoke to Moses saying, ‘Command the children of Israel.” Rabbi
Tzadok’s position is unique because he employs this principle to explain
the discrepancies between the version of the Ten Commandments found
in Exodus 20 and the version found in Deuteronomy s.

For Rabbi Tzadok, the version found in Deuteronomy § consti-
tutes Moses’s words. But how could this be? After all, in Deuteronomy
5:4, Moses himself says that God spoke the words of the Decalogue that

8. Rabbi Tzadok HaKohen of Lublin, Pri Tzadik, Kedyshat HaShabbat, article 7. The
translation is my own. |

9. Itistrue that from Deuteronomy §:28-6:2 it would seem that Moses claims that the
- commandments of Deuteronomy were gi
this is complicated by the prohibition agai

to join the people of Israel (Deut. 23:4—7)




i
|
g

Deuteronomy s:4, that

God spoke “these words,” is not a statement that what follows is a word-

;for-word transcript of divine speech. Rather it is a faithful interpretation

g

..
Y
:
(
\

Z
|

application of God’s commands on the eve of the entry into the land.

and reapplication of those words.!® No mitzva, then,

in Deuteronomy
will be identical to its precursor in the other books. The entire purpose

of Mosess retelling of the mitzvot is to present an updated version and

' Common-Law Development within the Torah Itself

| Rabbi Tzadok’s approach to law in the Torah dovetails well with the

conceptual framework developed earlier. For Rabbi Tzadok, the mitz-
vot contained in the earlier books of the Torah cannot be read as divine
statutory law. Were that the case, there would be no room to stray

from a strict and close reading of the formulations of those laws. There
would be no license for Moses to reinterpret those mitzvot; indeed,
there would be no license for later rabbis to interpret the language of
those mitzvot either. The entire enterprise of Torah Shebeal Peh would
be invalidated. We would be bound to strictly follow the literal mean-
Ing of those prescriptions.

Instead Rabbi Tzadok advocates a way of looking at those legal
statements as binding, yet as fluid in their application. Put differently,
Rabbi Tzadok looks at those prescriptions as common law, not statu-
tory law. For common-law thinking, determination of the law is situ-
ational; the law is not found in an immutable text, but adapts with an

— e

10. Ibn Ezra likewise sees the version of the Decalogue in Deuteronomy as Moses’s
commentary on what God had commanded at Sinai. See his introduction to the
Ten Commandments in his long commentary on Exodus 20.
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Legal Inconsistencies

been before the Korah crisis - the property of the owner, As with many
laws in Deuteronomy, the law of the firstborn seeks to ensure that cultic

activity only occur at the place that God chooses (eventually, Jerusalem
and the Temple); a person must bring it to the central Sanctuary where
he may consume it.!?

| To be sure, this is not the halakha as we have it today, based on

the harmonization of the passages in the Sifrei, as we noted at the outset
of this chapter. However, this should not cause any theological concern.
As noted earlier, we see in the Book of Ruth forms of levirate marriage
and land redemption that are at variance both with the provisions in
the Torah and with the halakha as later determined by the rabbis. The
comments of the Netziv that we saw earlier and the approach of Rabbi
Tzadok of Lublin discussed above provide us a theological basis with
which to comprehend the fluidity of practice during the biblical period.
These luminaries did not state their opinions apologetically as some sort
of concession to the findings of critical study. They stated their opinions
asa celebration of the evolving human process of Torah Shebeal Peh, a
process which for both of them began with Moses himself, As we saw
earlier, the tradition empowers Hazal to develop the Torah and derive
biblical (deoraita) obligations, limitations, and conditions. The writings
of Rabbi Tzadok of Lublin and the Netziv suggest that Moses, too, was

nvested with these pOwers.

r —

ah update each other see

12 For several more examples of how the laws of the Tor eds., Gishat

the fine collection of essays contained in Hezl Cohen and Aviad Evron,
HeTemurot. Shita Hadasha BeParshanut Halora
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., connote something eternal or everlagti,
phrase hok olam in fact “eternal statyte - Meaning of thq

Ay a handful of commandments hav
that Say about the reSt?
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Mishpat is sometimes translateq 5

rses in Deuteronomy

at 1s written and noth-

The entire word that I command
you, shall you take to perform. Do not add to it, and do not subtract

from it” (cf. Deut. 4:4). However, the phrase “do not add to it, and
do not subtract from it” must be seen for what it is: a common idiom
in the writings of the ancient Near East. When kings commissioned

diplomatic correspondences, they were concerned that the text of
the letter reach the recipient exactly as dictated. Typically, such cor-
respondences would include a curse upon anyone who tampered
with the text of the correspondence. When someone said with regard

that seem to insist that the law is precisely wh
ing else: Deuteronomy 13:1 states,

to a text of any kind, “Do not add to it and do not subtract from it,’
the exclusive meaning of that phrase was to ensure textual integrity.

The text could not be changed.

The Advantages of the Common-Law Approach to Biblical I, -

To summarize and conclude this approach to legal inconsistency
between laws in Deuteronomy and the rest of the Torah, I list the advan-

s of viewing the discrepancies within Torah law as common-law

tage | .
° ontradiction, from an academic

development as opposed to statutory €

perspective.




part I: The Tanakh in Historical Context

When viewed as statutory law, the law collections of ¢},
1. | |

are taken to be mutually exclusive. This led scholars tq adduyce,

hypothesis to explain how these collections came to be incorp,

rated in a single work. That gave rise to the notion of the Torah 5,
a compromise document. As we saw, however, the law o

TO rah

_ HECtiOHS
are too contradictory to be deemed a compromise. Moreq

ver
there is no extra-biblical example of a legal document that wo

rks

this way; indeed, there are no examples of statutory Systems of
law anywhere before fifth-century-BCE Greece. When viewe(

common-law examples of justice,

the Torah’s laws emerge as reap.
plications of one another. All formulations are preserved becayse

they have value as “data from which to reason” in the future,
2. Moses in Deuteronomy refers back to




Legal Inconsistencies

one version of the law over another. Because the

;};; " Jecion 0.f tll.lealTor?h are common-lawfv rei.terations of one
: -l writers freely sought inspiration from an
‘Evenwhen discussing points of actual law, we ﬁnc);
15" of phrases from several different law collections.
1ics of the Pentateuch focused on narrative and
ey over noticed discrepancy in the laws of the Torah. This
 pecause in the history of ideas, the idea of statutory law rises
o the ,scendancy only in the middle of the nineteenth century,

and itis only from this period on that scholars began to read the
Torah's 1aw collections as standing in contradiction with one

)

The inderstanding of law in the time of the Tanakh that I have painted

. hich the law is fluid and seemingly poles apart from how
Jkha changes very slowly, if at all.

statutory understanding of the halakha? What are the !

this move for our anderstanding of how't
time? To these critical issues 1 now turh:

the halakha was expressly

PrOhibit the commitment 0

of one, “Those who write




part I: The Tanakh in Historical Context

has for its

form, pious Jews there
fluid nature of the halakhic system might become ossified, S

How then did Judaism come to embrace the legal code; "
Rambam and Rabbi Joseph Karo (1488-1575)? When and why dig), ;

ish jurisprudence turn toward statutory law?
As we saw earlier, the move to codify the law began in Greece

the seventh century BCE; it began in widespread fashion in nineteep,

century Europe, driven by an underlying goal to achieve an elusive unity
The impetus within Judaism has been the same, whether we look gt
the redaction of the Mishna by R. Yehuda HaNasi (circa 220 CE), the

Rambam’s Mishneh Torah, or Rabbi Joseph Karo's Shulhan Arukh. At the
same time, since each figure confronted a distinct social and religious

landscape, each employed codification as a means toward a distinct end,

The Mishna itself, properly speaking, is not a code. It is at mosta
skeletal outline of Jewish law. Entire areas — the laws of tefillin (phylacter-

ies), Hanukka, and conversion —are omitted, and only in some instances
. tive conclusions reached. Some scholars maintain that the

1 well into the talmudic period.

Nor do we have a firsthand account fr
sons for formulating this text. It would appear that, rather

ing a definitive code, he sought to preserve and disseminate a rec
protocols and deliberations — a need occasioned by the upheaval and
displacement wrought by the Destruction of the Second Temple in 70
CE and the aftermath of the failed Bar Kokhba Revolt in 135 CE.

The Babylonian Talmud is likewise a record of discussions and
cannot be considered a code of any kind. Indeed, throughout the tal-
mudic period, Jewish law retained its fluid character. During much of
this time, the competing needs of continuity and change were mediated
by the Sanhedrin, the universally recognized legal authority. Following

ord of

S ——

15. See Menachem Elon, Jewish Law: History, Sources, Principles (Ha-Mishpat Ha-Ivri),
trans. Bernard Auerbach and Melvin J. Sykes , vol. 3 ( Philadelphia: Jewish Publication
Society, 1994), 1374-8s. Elon notes that two great sages of fifteenth-century Polish

Jewry, Rabbi Yaakov Pollack and Rabbi Shalom Shahna, refused to put thm'ryrugn S
to paper, precisely on account of their great stature, so as not to shacIl)de th:lér d :

and judgment of future posekim. See in this spirit Rambam, Hilkhot Mamrime:xlom
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ahe drin’s dissolution in 38 and the Joge , fth
t(l;eonim of Babylonia (seventh—eleventh centuries)
e

fic areas of law. To be sure, many rituals by this ¢
4 as standard practice, but these had 0 veth
wlth Precise formulations that would be Widely .

only did his M ishneh Torah, completed in 1180, have no precedent
nals of Jewish law; it had no precedent in the ent in the

Sparate peoples and incor-

et dispersion original nature of his work,
he explained its historical Impetus in just these terms.

S0 long as the great yeshivas of Babylonia flourished, the Ram-
bam writes in the introduction to the Mishneh Torah, Jewish learning

and knowledge were at their height; in his own day, however, these
institutions were but a distant memory. Now the Jewish people faced
unprecedented dispersal, compounded by political instability. For the
Jews of these newly far-flung communities, mobility and communica-
tion were severely limited, and hence ignorance soared. The Rambam
conceived of his code as a solution. If]ews could not gravitate to centers
of learning, the code would come to them, providing clear instruction

in all spheres of halakhic life.

What was the fate of the Rambams bold innovation? Some

such as the community of Yemenite Jewry, embraced

communities, to regard it
0

his Mishneh Torah as a statutory code. Many others came

. : rule and
as a source to consult while electing to retain autonomy of |

practice. It took snother four centuries and the co
Joseph Karo’s Shulhan Arukh,

reach its apex. N
Rabbi Karo - often referred to simply

ienced the expulsions from
introduction to the Beit Yosef,

ndens ation,

for codification to

»

¢f .
e Mehaber, or “author

had personally exper

tugal in 1497. In his .
which the Shulhan Arukhisaco
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that he wrote the code to save Judaism from ap unantjcj
namely, Judaism itself. For seven centuries, COmmentarieg . +

mudic sources had flourished along with the €Xpansion and yy, e ¢
of the Talmud’s legal discussions. In Spain, Germany, and pr, N
traditions of learning had emerged, each with ; : ’ Sleat
of the Talmud and its rulings. The printing press,
allowed access to the plethora of these commentaries and ; ]

If the Rambam composed his code to grapple with the Spread 0f°

ignorance, Rabbi Joseph Karo composed his to grapple with the Spread
of knowledge and conflicting Interpretation. “It is not that we have today

al-
P liCation

two Torahs,” he wrote. “Today we have an infinite number of Torah” _




. , To the
wrote Luria, the multitude of opinions was to be celebrated T;Ontra;y,
. The souls

of Israel are each endowed with different capacities, he observed, and
)

each may be considered to bear an aspect of a larger truth.'® Halakh
in this thinking, positively resists unity of expression. | o
The battle lines were now drawn, and the debate raged for several
decades. Within a century, however, the Mehaber’s code became accepted
as the benchmark of Jewish law. It would, however, be a mistake to state
that halakha since that time has followed strictly statutory jurisprudence.

As we can see on any printed page of the Shulhan Arukh, we find the
codified text is surrounded by its critics and commentators. Implicitly,
these have bucked the call for unifying Jewish practice and continued
to disagree, quote conflicting opinions, and add new laws and customs.
Then, of course, there are well over 300,000 responsa — written from

circa soo CE until today — which are couched largely in the medium of -
common law. The responsa do cite the major codes, but frequently rely

directly on the Talmud, the Rishonim, and previous responsa - oft.en
contradicting the rulings of the standard codes of Jewish law. In practice,

av’s posekim rule
however, only on rare an do today's p

codified prescriptions found 1

cont th
o ot Rabbi Moshe Isserles (152

in the glosses to 1t by
customs of Ashkenazic JeWTY:

) f halakha by

dification ©
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