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Controversy, and Tradition

A athortty)

T'his somewhat idealized version of Karaism totq)|

(e “auchoritative interpretet” and attacks the concept of tf,
v b ) A . . . e a »

of eradition and of exclusive expertise in it. Tradition. s : Suthorlty

Maslial, should be criticized according to the plain » $ays Sahl bep

: , meaning of th
He does not claim that the Karaites have a monopo & e text,

ly on int :
. s C e , €rpretation.
The book is open, and it is the individual’s responsibility to interpret

the text. The rejection of tl?e authority of tradition and the Ogg Law
and ultimately of the very idea of an authorized interpreter drove the
Karaites out of the Jewish community. But in order to form a commpy.
nity of their own, they gradually accepted certain readers as authorita-
tive and formulated a Karaite tradition. Later Karaite thinkers were com-
pelled to justify these deviations from pure Karaite ideology.*® Although
the original split from the rabbinic tradition was achieved by appeal to
an unmediated reading of the text, the formation of an alternative com-
munity, with shared common practices and ideals, necessitated some
mediation of tradition and authorized readers.”!

The retrieval model of the history of Halakhah, raised by the Geonim
and articulated by Ibn Daud and later authors, entails a coherent atti-
tude toward the halakhic process. It offers an explanation for the emer-
gence of controversy as a crisis within the process of transmission of
tradition. It has a clear conception of the authority of the ancients anc?
of the Mishnah as a canon. Since all of the Halakhah was given at Siqal
and tradition erodes through time, the earlier the stage of transmis-
sion the more authoritative the scholar; hence the authority of the
Mishnah over the Talmud. This view also provides a definite second.arY
role for interpretation and halakhic reasoning whic.h airr'ls at re;tormi
lost knowledge. All of these are challenged by Maimonides, W i(; Ptfhe
sents a different approach t(') the emer.gf:nce thcoél:s::(r)sfyhalakhic
Mishnah and consequently a different position on the

interpretation and authority.

The Cumulative View o € the history of
Maimonides departs from both the Geonic picture 0 o claim
Halakhah and from Ibn Daud’s formulatioﬂ:32 He ls}:he;roiah of their
that the Sages introduced novel interpretations of t eMOSes Thus he
own invention alongside the received tradition from - n ad'ding sub-
views the halakhic process as cumulative, ea(':h generanoiVen - aled
stantive norms derived by their own reasoning to e gmcio,n was an
body of knowledgé@ In the previous model, mterpf‘;ttach received
attempt to recover what initially been revealed or t0
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People of th, by .

oral material to its source in the written .Torah. In Maimoni deg iy
interpretation is derivation. From the glveg m.a;lenall of revel;}tioﬂ\
both oral and written—the Sages, equipped with rules of deuvﬂdon’
deduce new norms which in turn become part of the accumulagy,
material of halakhic knowledge. Controversy emerges only

€garding

the newly derived halakbot, since these hermeneutical inferences g ot
e . .

strictly logical in the sense that a deduction necessarily follows gy,

given premises.** According to Maimox.lides, the'rel was ne\'/: an))r c?[;:
troversy regarding the received normjatm.e mater'la transrllln e yt'v:
Sages of each generation; argumentation is 'resmcted ;o the n;)‘rma ;m
material newly derived by hermeneutical inferences.”” On this po

especially Maimonides diverges from Ibn Daud’s account of the emer-
gence of controversy, attacking it directly and bluntly:

in there is
But the opinion of one who thought that also the laws wherein o
disagreement are received from Moses, and that disagreement took p

; e 3 - ss, 1.e.
due to an error in receving the tradition or due to forgetfulness, i.c.,
that one {disputant] is correct in his tradition and the

tradition, or he forgot or he did not hear from his teacher all thathh'e
should have; and he [who holds this opinion} offers as evidence for this
what they said, “When the

disciples {of Shammai and Hillel who ha(li
insufficiently studied, increased in number, disputes multiplied in Is.rae
and the Torah became ag two Torot.” Behold this, as God knows, is 2

second errs in his

And when the study of their s¢
argument became weakened f,
Hillel, their teachers, disagreem
on many issues, because each one of th d according to che
power of his intellect and according to the Princj

5 ples knOWn to
And in this manner befell disagreemene

him. ...
.. ; o0t not thae they erred in their
receiving of tradition and one's tradition j

§ true and the other’s false.

The problem that appears to concern Maimgpq
to ground the Mishnah and che Talmud
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revelation and tradition calls tradition itself int :
explaining controversy as neglect and forgetfulness i(t)l tC:luesuon. By
cransmission, proponents of the retrieval mode| cast dOubte Pf9cess <?f
ability. In Maimonides’ own words, one who makes such q (f)lzilts“reh_
pects people from whom we received the Torah.” Paradoxicaﬁ1 sll;,s-
Daud’s minimalizafion of human inventiveness in the history };,f thI;
halakhic process U..ltlmately undermined the authority of tradition. Con-
versely, Maimonides’ attempt to guard the purity of the process of
transmission in the history of Halakhah detaches much of the legal
material of the Mishnah from its direct grounding in revelation and
gives rise to a contingent foundation for the authority of the Oral Law.
According to Maimonides, while no argument can be raised against
the received material of Halakhah, a later generation can in principle
debate the halakhot newly derived from previous ones. The authority
of the Mishnah cannot rest solely on tradition, since where there is
debate there is no tradition; its authority rests instead on the fact that
the Mishnah and the Talmud were widely accepted by the nation of
Israel as a whole. Since, according to Maimonides, tradition is uncon-
taminated by forgetfulness, a text or a scholar gains no special privi-
lege by being eatlier and closer to the source. In relation to the revealed
knowledge at Sinai, all generations have an equal claim. Theoretically,
the Amoraim could have argued with their predecessors, the Tannaim,
and the Geonim with the Amoraim, concerning the newly derived
balabbot which constitute most of the Mishnah. Thus the authority of
the Mishnah and Talmud is founded ‘on the historically contingent fact
of acceptance, 2 ground for authority that was rejected by later adher-

ents to the Geonic approach. _ o
del carries certain implications

The cumulative Maimonidean mo | ' o
cation and its role in controversy and intergenerationa

nterpretation is not meant to retrieve but to
¢ of the process of derivation rather than

S . . nd
h h a crisis in transmission; and the authority of the Mlshnah al
Er rlougd . based not only upon the unbroken chain of tradition but also
almud is bas

. ese

historically contingent fact of widespread acceptance. Th
R th;- N ex .« versus Maimonidean) for the pres-
two conflicting

lanations (Geont .
oversypin the Mishnah also entail completely different under-
ntr

s he source of its authority and the role of interPfef_a[iO“'
stmdings of che ¢ to stress that Ibn Daud and Maimonides 'ahke con-
It is lmporta:e spread of controversy was a failing, since ?oth
sidered thg:r ctompletely different reasons—assume a notion of unitary
scholars— ”s

regarding interpfre
authority. In this view 1
derive; controversy arises ou
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cruth in Halakhah. Ibn Daud’s conception can be descripeq e
correspondence theory of halakhic truth. A halakhic opinion i imp)

. 1 1 . f o deﬁned
as true or false relative to the complete revelation of Sinaj. o, EXamy)
e)

in a controversy concerning the proper time to recite che Shem; in
evening, the determination of correctness depends on whether the
opinion corresponds to the rule which was given at Sinai and was Jog
in the process of transmission. As we saw, Maimonides rejects this cor-
respondence theory of halakhic truth, since he asserts that where the,
is controversy there was never a prior received tradition which can sery
as a criterion to examine the correctness of the matter. Nevertheless,
Maimonides does assume a conception of halakhic truth which is anal-
ogous to another theory: what in modern philosophy is called the coher-
ence theory of truth. According to Maimonides, an area of debate is
\/\\inevitable in human legal reasoning, since such reasoning is not con-

’_\-/\:ted within the framework of strict logical deductions. Yet in prin-
; ciple scrong deductive powers combined with shared premises and
methods of deduction can yield a correct and agreed upon answer. Such

an answer will be correct in the sense thart it successfully coheres with

the earlier premises upon which this new conclusion rests. Its correct-

ness do.es not.rc.*side in the degree of its correspondence to a prior given
i et ko Al

son that Hillel and Shammai, men who

share.d the deductive method and enjoyed deductive powers of high
quality, had very few halakhic disputes

ed for noe re

. asoning
h IQIEIIeC[uQ' c

apabil;j-
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, legal reasoning, dis - -
ies apply correct. : g, disputes could be significantly m;

imized. The retrieval view of Ibn Daud and the cumulative ap)l’)rr:;;

of Maimonides are different conceptions of what counts as a true co
. :
cect halakhic opinion.> |

The Constitutive View
The third model can be traced to the writings of Nachmanides and his
students, fourteenth-century Catalonian scholars Yom Tov Ishbili
known as Ritba, and Nissim Gerondi, also called the Ran. Their,
approach, which I call the constitutive model, has its source in Nach-
manides’ rationale for obeying every legal ruling made by the court
even if it says “of the right that it is left and of the left that it is right”:
« .. Scripture, therefore, defined the law that we are to obey the Great
Court. . . For it was subject to their judgment that He gave them the
Torah, even if it appears to you to exchange right for left.”
According to this explanation there is no a priori right and left;
rather, the court itself defines what is right and what is left. In other
words, the court cannot be mistaken about the Halakhah, because its ’\

members have the privilege, granted them by the Author, to consti-

. 37 . s . . N
tute the very meaning of that text. According to the constitutive vieg—" |
interpretation and legal reasoning do not retrieve a given lost body of ~~__~"N

knowledge, nor do they derive new norms from a fixed body of trans-

mitted tradition; they actually constitute those norms. Nachmanides’
as subject to their judgment chat He gave them
e work of his students, who offer a new expla-
d and Maimonides had focused on
as a sign of decline: “When the

explanation—"For it W
the Torah” recurs in th
nation of controversy. Both Ibn Dau

a passage which describes controversy : | |
diI:ciplegs [of Shammai and Hillel] who had insufficiently studied,

increased in number disputes multiplied in Israel and the Torah
? : .
» In contrast, Ritba refers to a talmudic state-

became as two Torot. mt
: .cude toward argumentation:

ment expressing 2 different attt
ng God.” The French Rabbis

ble that both positions could
prohibits and the other per-
d: When Moses ascended to heaven to receive that
rty-nine reasons for prohibition and forty-
. f ermission concerning each rule. He asked God about
nine reason® 00 gered chat the matter will be given to the sages of Israel
thi® ar;,dg(:zirzgscm and the ruling will be as they decide.”®
in eac

e the words of the livi
ked how it were possi
ving God when one

“These and these ar
of blessed memory s«
be the words of the li

mits, and they answered:
Torah they have shown him fo
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Nissin Gerondi raises the same issue i, his Dyt DBy "

VN v W A . . ‘ [} . . ‘ i l‘l(',
sens atull exposition of (he CORSEIEREVe accoung of ), “erpey,, (
. | a0
conteoversy e the Mishnah:

leis a Known et thae the endire Torah, writcen ang oral, wy (ing.
\ \ "o X . yii N "
mited to Moses, as it says in the Tractare Megillsh: "R, Uigya Abl

satd in the Name of R. Yohanan: The verse and on them WAS Wit e

\1 acconding o all (he words' teaches that the Holy One Dlessed Iy He
showed Moses e details prescribyed by the Toral an by the Sages,
eluding the tnnovations they would later enacr-- and those concerning
teading che Menillah," T'he “details” provided by the tabbis are hu‘lukhic
\ dispures and mutlic(in‘x; views held by the Sages of Istacl; all of then,
\ Moses learned by divine word with no resolueion ol every controversy
- detail. Yer [God} also gave him artule whose craely gy manifest, i.f‘.,
\ 4 “Favor the najority opinion,” ug the Sages of thag generation saw fit, for

| the decision had nlrc.uly been
you shall come to e priests,
in chose days™ and

ansmiteed co them, as i s written: “And

the Levites, and to the judge thae shall be
“You shall nor devinge, "

While Ihn Dayg explained (hye controversy arose because of a crisis
in transmission, hogl, Ritba un( Nissim Gerongd; describe controversy

s rooted in the VEry struccure of revelacion, ‘1 bm]y of” knowledge
transmitced to Moges Was ¢ complete and fipg] as Ibn Daud had
described it, but ope

n-ende, including
well** Moges passe

all fucure coneroversies s
d on this multiticege body of kn()wl('d;:(‘ and lefe
it to the court in eacly &eneration ¢ constituce ¢y norm, ‘I'he process
of the disseminaciog of knowledge is thus ¢he reverse of Ibn Daud'’s
model, which posics cOmplete anqg | clear-cyy body of knowledge at
the tradicion’s Starting point, Bradually eroding | becoming open-
ended througly neglece, In gy, Ritha and Ran’s Accounts che cradition
is open-ended ang Multiface) ¢ the stare ang over time "
itive, each Beneration constitmin;; clear-cuc normsg
plicity of options transmiceed ¢, them, In ¢his re

model also differs from «ly dean cumulagiye approach and his

argument thae controversy nroge through the Attempe ¢ derive newly
reasoned norms from 4 clear-cy¢ body of knowledge

As well as providing a nove| ¢ :
. R . this approach
offers an alternatjve view of

) Tetarion g now
employed neither ro feconseruce ang peg

) _ Store a lose, Perfece Momene, nor
to derive pew norms by way of tnduction from 8iven clear bPremises

Rather, it consticuces and shapes an bpen-ende body o Maceriy)

becomes defin-
out of the multi-
Spect the conscicurive
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are, in theory, not crncial in the
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omtlrtive view, wi the Ran mentions in the continnation of the pas-
| ' ot " "W " 1 ’ 200
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commatided (o uccept their decigions, whether they correspond to the

(e o to e opposite,”"
Nuchmanides was the fiese halakbise to introduce the hold concep-

! ' ' d ] ’

ton that the "Torale wa given, “subject 1o their [the Sages) judgment

that He pave them the Torah,” "Thin statement provided the founda-
school, Yet it is important to

ton for the constitutive approach of his
and the

e (e the statement wir tinderstood differently hy Ritha
hy another author who

anthor of Sefer ha-
n-ended and

Rin, 1t even received a third explication
helonped to Nachmunides' schools the anonymos
Chindd, Rithn anderstood sevelation s completely ope
phuraliscde, aceributing, (rom God's point ol view equal weight to cach
(¢ 0 strong conseitutive

V' A 1 M )
side of the debute, The Sapes have m such noens
and shape the Tow oul of many equal options, Tn

power (o determine

contrast, the Ran arpues (hat alchough God revenled the Torah with

different opposing, options, from Gotl's own perspective there is a right

ipht unswer may he intuited by o |'n'n|»'h.('l' or expressed

firouph It Aol 0 Leavenly voice. e Ran argues
ipght angwer from God's point ol

Ichough there mar '
en ny be awnre of that right answer, they
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Pegy)
ple oft/_)e Bﬂoé
though they knew that they rule against the truth, ¢

: . €y did W
to purify, because if they ruled [the oven] pure they woulq have , ang
gressed the words of the Torah. This is the case becayge thej; reZ“s.
tended to {rule the oven as} impure and the ruling wag 8ranted ¢, tzn
Sages of the generation—whatever they decide it js what Goq con:

manded.

Even though the Sages knew God's contrary opinion on the Matter
voiced through R. Eliezer, they still followed their own understandjng_

view and following human reasoning, even against God’s opinion, Thus
the Ran differs from Ritba in understanding the constitutive privilege
of the Sages as formulated by Nachmanides (both use Nachmanides'
own terminology). Ritha grants a greater constitutive power to the
Sages, since they shape the truth of the matter out of a completely

: 1y » this understanding
does not deny the very existence of original intent),

stitute the meaning of the text through the Sages’ reasoning even if it
differs from the original intentio.n of God. This viey also bases jeself
on the argument thac the Torah is not jp heaven, and it was expressed
by one of the most prominent figures of Halakhah jn chjs Century, R.
Moshe Feinstein: “In a dispute, the Sages shoulq follow ¢he majoricy
even when its ruling is far fromiothe truch and is no¢ g God intended

b
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. The Holy One, blessed beh

e the Torah
: , to Israe]
i rer interpret and decid . el...
will no longe ecide concernip :
g the rulmg
soft

a8 ‘it is not in heaven' and He has retroacti
standing and interpretation of the Sages.’
constitutive approach also serves as the g
Sages of later generations, who,

he Torah
vely agreed to the und:r-

In Feinstein’s Statement the
round for the authority of the

. : : In comparison to earlier generations
are considered to be of lesser wisdom:

The Sages of later generations are allowed and obligated to rule although
they would have not been considered as worthy of ruling in the gener-
ations of the talmudic Sages, and although we can certainly fear that
they would not rule according to the true law as it is true in heaven.
But it is already said that the truch in ruling is not in heaven but {the
law] is as it seems to the Sage. After the Sage has properly investigated
the Talmud and the poskizz . . . and it seems to him that his conclusion
is the true ruling, he is obligated to rule according to his conclusion
even if it is clear in heaven that his ruling is wrong.®

"This version of the constitutive approach, which has deep roots within
midrashic and talmudic material, has far-reaching theological impli-
cations. As David Hartman has pointed out. such bold interpretative

s the relationship between God and humans as,

approach redefine _ )
participants 10 con-

through the interpretative process, they become
1 . . i4
stituting the commandments themselves.®

After the Middle Ages, each ot
tory of halakhic interpretations w
Among them is a fascinating responsum © n
enteenth-century halakhist. In this responsum. which
Bakhrakh’s Hazf;)t Yair, all three models are iuxm}:‘ osed. In
to find his own way among the different alternatives, Bakh >
light on the internal problems inherent in‘eachfmodelf a(i q[‘[;ke.
cussion is of great value for further explication ot wh?t is aﬂ i-ve -

In che first part of his argument Bakhrakh marshals 1mpre->sremrding
terevidence to Maimonides’ view that thete is nO CONLLOVELSY d : full of
en to Moses at Sinai and shows that che iralml{cirl; -
controversies concerning these laws. Among th? lnterer:)veiies on
Bakhrakh uses, in addition to the actual calmudic Cor:tdic aterial
“halakhot given to Moses on Mount Sinai,” are the hﬁ&%;n poclabbor
attesting to the pervasiveness of fbrgetf}llness. Threc“t Ol;f .
were forgotten after Moses’ death, and even Moses mmselt o=

ed a his-

these three models acquired 2 !
hich deserves further explomtion.
f R. Yair Bakhrakh, 2 sev-
appears 10
1s atcempt
rakh sheds

is dis-

the laws giv

some
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